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556 (1967). It is also
established that, in the
absence of such a judicial
finding, the accused has a
constitutional right to a
hearing on the issue of his
sanity before he may be
subjected to a criminal trial. *
**'0Once it Is determined that
a state has provided an
adequate safeguard of the




right to trial by an impartial
jury, the prisoner should be
required to avail himself of
that safeguard, unless he can
prove not only that the state
procedure was inadequate to
afford him a fair trial but that
his defense would have been
thereby prejudiced.' 420 U.S.
at 722-723, 95 S.Ct. at 1195,
1201-1202. 18 It must be
recognized that some of the
considerations discussed In
Mapp v. Ohio are not
pertinent to the present
Issue. However, there are




many other considerations
which are important in this
area. 19 Mindful of the
standards set forth in the
case law, we turn to the
question of whether the
standards developed by the
Massachusetts Supreme
Judicial Court meet
constitutional standards in
this area. 20 While the trial
judge here, who allowed the
Issue to go to the jury,
reached the conclusion that
appellant had failed to prove
that he was insane, we view




his opinion as having been
premised on a determination
that appellant had not met
his burden of proving by a fair
preponderance of the
evidence that he was insane.
(This test was implicit in the
trial court's direction to the
jury that appellant'must
prove his insanity beyond a
reasonable doubt.') As we
have stated, this test is
inapplicable when, as here,
the defendant had put at
Issue the issue of his sanity,
as the Mapp standards would




require. 21 In the context of a
habeas proceeding, we are
not bound by the findings of
the state court. A hearing on
a habeas application is a full
hearing on the merits of the
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